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BURLINGTON NORTH~RN INC. ABANDONMENT AND DISCONTINUANCE 
OF SERVICE IN MINERAL COUNTY, MONTANA, AND SHOSllONE 

COUNTY, IDAHO 

FINANCE DOCKET No. 28759 REC'D, LAW DEPT. 

OREGON-WASHINGTON RAILROAD & NAV1GAT10N COMPANY AND UNION 
PACIFLC RAILROAD COMPANY-ACQUISITION AND OPERATION-OVER 

BURLINGTON NORTHERN INC, IN SHOSHONE COUNTY, IDAHO 

AUG 1 1979 

BN ST, PAUL 
Decided: JunelS, 1979 

On May 18, 1978, Burlington Northern Inc. (BN), filed 
an application in Docket No. AB-6 (Sub-No. SlF) for a 
rertlflrate of public convenience and necessity permitting 
abandonment of its line of railroad extending from milepost 
19,57 near Haugan, Montana, to milepost 49,07 near Mullan, 
ldaho, and discontinuRnce of service over its line extending 
from milepost 49.07 near Mullan to milepost 58,61 near 
Wallare, Idaho, a total distanre of 39.04 miles. Although 
termed "discontinuance", the latter part of the appliration 
in artuality also rontemplates abandonment, as explained 
below. The proposed abandonment is governed by 49 U.S.C. 
§§10903-06 and by the Commission's regulations appearing in 
49 C,F.R. Part 1121 (1978). 

BN served, po~ted, and published notice of its 
appliration in accordance with the requirements set forth in 
the abandonment regulations. Silver Dollar Mining Company 
(Silver Dollar) filed a petition to invustigate the proposed 
abandonment, and various governmental bodies, tabor organi­
zations, and concerned citizens and groups ·submitted rom­
ments ln oppositio~. By decision dated July 11, 1978, the 
Commission instituted an investigation into the proposal, 
By d.er ls ion dated August 11, 1978, the Commission granted a 
petition for leave to intervene filed by the Idaho Public 
Utilities Commission, 

On May 10, 1978, the Oregon-Washington Rai.lroad & Navi­
gation Company (OW) and the Union Pacifl~ Railroad Company 
(UP) filed an application in Finance Doc~et No. 28759 for a 
certificate of publir convenience and necessity permitting 
the arqulsition and operation of the BN line lying between 
Mullan and Wallare and now pending for abandonment in Docket 
No. AB-6 (Sub-No. SLF), The proposed acquisition and operation is 
governed by 49 U. s.c. ~10901 and the Comnission1 s regulations appearing in 
49 C.F.R. Part 1120 (1978). By decision dated October 4, l978, the Corrmisslon 
consolidated the proceedings in Docket No. AB-6 (Sub-No. 51F) and Finance Docket 
No. 28759 for disposition on a conmon record, 

The Commission set the matters for handling under the 
modlf ied procedure by a decision dated November 28, 1978. 
In accordance with the derision, BN filed verified state­
ments ln support of the application. Mr, Orville L. 
Daniels, Forest Supervisor, Lolo National Forest, and the 
Idaho Transportation Department (ITD) submitted responsive 
statements, and Silver Dollar submitted a statement in 
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u;ipo•dr.Lc.n. Subsequently, BN, singly, and OW and UP, 
jointly, filed reply statements, On May 14, 1979, Silver 
Dollar submitted a supplemental verified statement in pro­
lei>t, Rnd on May 17, 1979, BN moved to strike that pleading. 

BN indlrate~, in its application for abandonment., that 
thr line from Haugnn to Mullan traverses a mountainous area 
with adverse weather and sparse population, and that the 
minimal traffic generated by the line dc.es not justify snow 
rerooval, maintenanre, and service costs, The Haugan to 
Hul l;rn segment neither originated nor termi.nated any traffl,.. 
ln the previous two years, except a rement shipment to 
Saltese, Montana, Regarding the line from Mullan to 
\./allare, BN states that substantial efficiencies would 
res•Jlt from conveyanre to UP, without reduction in service, 
Shlpoents forwarded, received, and interchanged on the 
entire Haugan to Wallace trackage totalled 620, 860, and 575 
rarll)ads in the years 1975, 1976, and 1977, respectively • 
\he railroad eubstained operating losses of $120,971, 
$56,731, and $93,274 during those years, 

In Initial verified statements, BN asserts that the 
?resent vblume of traffic cannot support operating and 
~alntenanre rosts, and that no prospects exist for a 
elgniflrant growth of sustained traffic. Alternate motor 
&ervl<::e and the UP acquisition, it rontends, would preclude 
aJver~~ efferts to shippers on the line. BN notes that pro­
rRstant Silver Dollar, located at Wallare, did not use the 
Lnvolved line in the years 1975 through 1978. The railroad 
11:aintalns that ther.e is no industry between Haugen and 
HHllan, nor any p:>tential industrial development in the 
area. Only the s:ations at Mullan and Wallace forwarded or 
Cbreived traffic ~n 1977 and the first nine months of 1978, 
BN disrloses, and the 442 carloads shipped resulted in 
$122,693 in losse& for that period, 

In their appliration for acquisition and operation, OW 
and UP reveal that OW would own and UP would operate the 
Mullan to Wallare line~ To serve Mullan and Wallare, BN 
~ust operate over Lookout Pass, which receives heavy snow 
ar.d advers~ weather making winter operations difficult, OW 
nr.d ilP point out that they can serve the segment without 
those problems. ln the return to questionnaire, the appli­
rants aver that the acquisitlon•and operation would permit 
UP to obtain additlonal traffic presently interchanged with 
0r raovlng via BN. They anticipate that the line would be 
profitable in itself and would contribute to the profita­
bility oi their existing line which terminates at Wallace. 

Puriiuant to an agreement entered May 22, 1978, BN would 
~vnvey the Mullan to Wallace line by quit claim deed for $1. 
UP and BN would maintain and keep open all joint rates and 
through routes under existing tariffs and would establish 
such joint rates and through routes as necessary to ensure 
thRt no industries rurrently on the track would suffer loss 
·if existing traffic or transportation privileges. Any 
~~~iff amendments necessary to maintain existing trafflr and 
t(an~portatin privileges would be published prior to UP's 
~~Rumption of service. 

Hr. Daniels recommends retention of the entire right­
of-way as a public transportation system under the adminia-
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All-6 (Sub-N ,_ 1lF) 

t r a t Lon of t he F o rest Se r v l re • lle be l i c v es 
r L ~ht. - o f - w 'l y is he l d u 11 cl e r l qua \. i f i e d fee 
to the United States uµon <'.essation of use 
transportatlon. 

t It at •n"-; 1 

and wo •1 l J 
for rail 
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l T [) f i n d s no I.!<' o nu m 1 r need f o r re t a t n i n i.; t he JI ;i ll/~ a 11 t o 
Mullan line and supports both of the instant appJlratlons 
provided UP continues r;ervice on the Mul.lan to Walla<'.e seg­
ment and the Commission imposes a condition for rate pro­
ter.tion. An evalu~tlon of the line prepared by lfD ron­
rludes that the trac-kage does not have a potP.ntial for ec-o­
nomic viability and ls not essential to the state or region­
al rail network, and that abandonment would have minimal 
economic and community impact and would cause only small 
c-hanges in energy consumption and environmental factors. 

Protestant Silver Dollar represents that, although it 
does not rurrently use the BN line, lt periodirally rec-on­
siders suc-h use. It points out that the BN line provides 
rat l arr.ess to the east, and UP to the west, and that no 
lines run north or south out of the area, The protestant 
ar3ues that the Commission should analyze any alleged losses 
not wlthln the time frame of the past few years but in the 
perspective of the line's entire history, including about 80 
years of profit, and with regard to the area's potential. 
Although recognizing that the future of the area and the 
need for the line are hazy, Silver Dollar reasons that pos­
sible prosper.tive use by mining and timber interests mandate 
maintenance and operation of the line for an additional 25 
years, permitting a complete determination of development in 
the area and a full analyzation of BN's losses in a true 
historical setting. The protestant questions the nature and 
extent of the railroad's losses, disputing inclusion of 
expenses for the Mullan to Wallare segment and overhead and 
off-branch costs and alleging possible duplication of 
expenses. lt calls for an independent financial audit or a 
substantiation of each item, Declaring that BN has a duty, 
dervied from vast federal land grants and great government 
benefits received in the past, to provid~ service ln the 
area, Silver Dollar states that the carrier should not 
esrape its obligations by abandoning the line on the basis 
of rec-ent losses. Silver Dollar further contends that 
following abandonment the area would be left without rail 
service for significant periods becatae the UP line, which 
provides the sole western rail access, is prone to flooding. 
The protestant requests an oral hearing to allow the pre­
sentation of new testimony in a number of enumerated areas. 

BN replies that if the appllrations are granted, rates 
and routes would be no less favorable than those currently 
published, and it raises no objection to imposition of the 
rate ronditions propoAed by ITO. Silver Dollar has not used 
the line sinre 1974, the railroad notes, and it consi.ders 
irrelevant the protestant's comments on the alleged proflta­
bl.llt y of the line in the past 80 years. The applicant 
avers that within the relevant past, rurrently, and within 
the foreseeable future the line would operate at a loss. 
Noting that the protestant has not offered to use the 
trc~c-kage, BN maintalns that no company should operate an 
asset at a loss upon a mere whim that the far.llity may 
become useful or profitable at some time in the future. The 
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r a l l r u ad ,1 I so as R " r t R that it. pre r a red a 11 f in an r i ,, l and 
stat.lst.lral cJ;it'I lP arrurdanre with the Commlsslon's aban­
don m c 11 t. re r. 11 I a t. lo 11'- , that a l l <>,.a t i on 1' ct"-' c en the two s e g -
men t. s l. s imp r a r t i r n 1 s l n re the ii 11 l l "n r: •) Wa 11 are t: r a r ka g e 
generated nearly .ill of the traff!r, that it developed 
overhead and oEf-branrh rosts as sperifled i.n the regula­
tionll, and that. the reported expcnRP8 do n0t involve any 
rlupli.rations. 

In t.helr reply, OW and llP objert to ITD'B request for 
rate roncJlr.lonr: an:i argue that the agency's prop0snl is 
r om p l P. t. e 1 y i L .; pp r o p r i a t P. • 0 W and UP ·1 l s <J r-: f u t e S i l ·J e r 
Dollar's rontenttons t\Jar. the area r.ould be 1·i.tho11t rail 
servire for a signlfirant periods berause of flooding. They 
indirate that llP'a Wallare branrh is no more subjert to 
servire interruption than numerous other rail lines in the 
area, nnd has experienced only two major interruptions in 
the past 10 years. They represent that the history of 
prompt restoration demonstrates UP's commitment to maintain 
servire Ln the nrea. 

MOTION TO STRIKE 

In its supplement•l verified statement, Silver Dollar 
cont:ends that the <:ommfsqion should defer consideration of 
Bi~'s Ahandonruent pi"opnsal i'endlng resolution of the oper­
ar.ing future of tht:> western lines operaled by Stanley E. G. 
fltll1nan, Trustee of the Property of Chirsgo, Milwaukee, St. 
Paul and P~rlfir Rrillro•d Company (MILW). Moving to strike, 
BN states t.h'lt arguments are not relevant to the instant 
proceedings and nor. ~llowed absent prior approval, and that 
acreptance would r.'luse t•.nnecessar y delay. 

Rule 49 of the Commission's General Rules of Prartice, 
49 C.F.R. §1100.49, provides that the parties shall make no 
further rP.ply after the applicant submits lts response to 
opposltl11n stateme:nts, except by Commission permission. 
Silver IJnl.Lar's supplemental statement raises no matters 
germatle t.o the inRtant abandonment proposal, and, if 
arrepted, would neressit.ste affording the applirants an 
opportunity to re?ly, We are aware of the possible 
ressatlon of HlLW servire in the region, however, and note 
that surh rirrurnstanre would not affect the communities and 
rommerce involved ln these proceedi~gs. We shall grant BN's 
motion to strike. 

DISCUSSION AND CONCLUSIONS 

We shall deny Silver Dollar's request for an oral 
hearing. The modified procedure affords a sufficient 
opportunity to r~solve the issues raised by the instant 
proceedings. 

As noted above, l:IN's appl.i.ration, .1lthough styled as 
one for abrlndon~en: of part and discontinuanre of part of 
r~ ~ c ii~' t: t 21 n t 1:'1 r.,; r. 1 .1.. ~ r. e l i r, e , d ~ :: u a 11 y r. or. t era p la t es 
,1~:, ~ ~!1!;:r;.:1'. 1)f r:\-::.: ~nt:.ir~ rr.-i< K . .J;;~. The c1pplir:o.tion in 

1." ~~ t: l :1 ~·· i: ";) ·":. (' t:. ' r ~·~ c • 2 e 7 5 9 ' f. !. l e .:! t:. n ci. '2- r s ~ r 4::. 1 0 n 1 ( l 8 J 0 t the 
1.-•11.•.!ti.:1:,,:.t! c,·1!11\i1er~ .. e 1\,""t: \:0-!\ .. 0di::L~d in pc:ctinent. part as 49 
!~' . :; • ·: . ~ ~ '.. • ~~ C 1) , \: c J' n st r t.t .... es t ii~ t B N i. n ten cl s to abandon 
~~th~r 1.hJn discoJt:nue the Mullan to Wallace segment. Mere 
d i :.:; .. : c n r:: .11J n l'\ <' e 

- 4 -

c 000301 



, 
I 
j 

1 
,\ IJ - 6 ( S u b - N o • • , I F ) 

,,f ,;er11l1·c bet1o1cen M11lla11 and Walla•·,! "•l'lttld not rl1,111g<1 till! 

rail rhararter of Lhat. segment, anti OW, belng a rarrlrr, 
would need authorlt.y under 49 U.S.C. 511344 to :11·qulre the 
line as rail property. Upon abandonm~nt, however, the line 
would no longer be rail property and OW could lmmedlately 
a<"quire the line under 49 u.s.c. §10901. Compare Tennessee 
Central Ry. Co. Ab_andonment, 334 r.c.c. 235 (i969) and 
O km u 1 g e e N o rt he r n R y , Co • Ab a n d o nm e n t , 3 2 0 l • C • C • 6 3 7 
(1964). 

We mu1>t 1o1e1gh the present and f11c11re need for the l!augan 
to Wallare line against the burden that continued operation 
would impose on BN and on interstate comerce. We note that 
no shipper presently using the line has protested, and that 
ITO gives qualified support to abandon~ent, having found the 
line neither viable nor essential. If we grant the arquisi­
tion appliration, no shipper that has recently used BN's 
service would be without access to rail transportation. 
Silver Dollar's rontentlons that UP servire ls sus<"eptible 
to frequent interruption and that area should retain acress 
from the east via the BN line are unsubstantiated. We ron­
rlude that UP is <"apable of providing adequate and ef firient 
rall service on the Mullan to Wallace segment. 

Contrasted with the lack of adverse impact on users are 
the heavy operating losses which BN has suffered ln recent 
years ln providing service on the line. We confirm that BN 
has prepared its cost and revenue exhibits in arrordance 
with the Commission's abandonment regulations, that the data 
a r. c u r a t e l y re f 1 e <' t re r en t ope rat in g res u 1 t s , and th a t S iJ. v er 
Dollar's contrary assertions are without merit, Further, 
the protestant's indefinite allegations of long-past 
profitability do not rise to a sufficient level of either 
relevance or probative value to warrant serious consider­
ation. In the absence of identifiable.harm to shippers 
(assuming acquisition and continued operation of the Mullan 
to Wallace segment), without demonstrable proserts for 
increased revenue generating traffic, and·considering the 
burdensome cost of continued operation, we believe that the 
record amply justifies abandonment. 

lTO requests a condition requiring maintenance of the 
eKisting basis of rates for commodities whir.h presently move 
on the Haugan to Wallace line but, after abandonment, would 
follow a more circuitious routing. The agency cites our 
de<'.'. is ion in AB-36 (!:lub-No. 6F), Oregon S~- L. R, Co. 
Abandonment and Abandonment of Service by Union P. R. Co. 
(not printed), decided August 21, 1978, as supporting 
precedent. The rited proceeding involved different rircum­
stan<"es than those presented here, however, primarily that 
the abandoning railroads, to whose operations the rondition 
would attach, agreed to it, In the instant proceedings, BN 
would ari::ept the rondition, b11t UP, whirh would bear the 
primary burden of its appli<"atlon, objects. The sought 
condition, which would entail the unjustified imposition 
upon one carrier of an artificial rate computation based 
upon an inoperative line of another carrier, is 
inappropriate to these proceedings, Compare Seaboard Coast 
Line R. Co.-Abandonment, 360 I.C.C. 123, l36 (1979). 

- 5 -
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l n an ·~ n 11 1 r o 11menr.d1 r. h re i; ho 1, <l :i. s s es s me n t s u r 11 e y, t. ht:! 
r:o 1n 1a i 4-.: l o 11 ' s Ser ti.on n f F. n e r g y and En v i run me I\ t r on c l u de d 
that the proposed abandonment would not sfg.nifirantly affec:t 
r.he qualit.y of the human environment, anti that. r.he 
right-of-way between Haugan and Mullan is suitable for 
puhlir use. We shall impose a rondition allowing interested 
perrinns the first. opportunity to arquire the property for 
puhlir USP.. Should the Forest. Servi.re cei::lre to arquire the 
right-of-way, the period of holding open will permit. t.ime 
for ne!:\otiattons. We must leave to BN, the Forest. Servire, 
and other aspiring parties any questions regarding ultimate 
1:tr.le to the r:ight-of-way, 

In Dor.ket No. AB-6 (Sub-N0. 51F), we flnd that, subject 
to the ~ame ron<littonR for rrotertlon of employees as set 
forth in Oregon Short Line R. Co.-Abandnnment-Goshen, 360 
r.c.c. 91 (1979) t~e present and future public: convenlenc:e 
and neress1ty permlt. abandonment by BN of its desc:ribed line 
nf railroad e~r.ending between Hnugan, Montana, and Wallace, 
[ <l :-i h 11 , l' r o 11 t d e d ( R) th a t 0 ',,/ a r. q u i re and lJ P o p e r a t e th a t 
rortinn nf the li11e cl<:tending between Mullan and Wallar.e, 
fdnho, .it: ,.utlll>rized in Finance Docket No. 28759, and (b) 
r1,;1t BN shall not sell, lease, ex<:-hange, or otherwise 
dii;pnse of the right-of-way underlying the tra<::k, nor 
r.e111ove any of tl1e ra1.lroad struc-t.ure, eJ<c-ept rails and ties, 
bei:w.~en llauean and H:.illan for a period of 120 days following 
the issuance of the rertifirate to permit any state or local 
go11ern1nent aBenr.y or other interested party to negotiate the 
u··quislt:lon for p11t.dir use of all or any portion of the 
right-0f-WilY• 

In Ftn.~n,.e Dorket No. 28759, we c:ertify that the 
pre'H:!nl: and future public convenience and necessity require 
tht:> a<:-q11J.siticn by OW and the operation by UP of the 
dt>s• ribed line of call.road exte.1dlng between Mullan and 
Wal la<:-c, Id11ho. We firi.d thar. the transar.tion wi.ll not 
advursely affer.t emplayees, that its terms are just and 
re1;1onahle 1 11nd that Lt is consistent .with the ppblii:­
l111. e re~ t • 

This der!f1lon will not signifi,.antly affec-t the quality 
of t.he human environment or the level of energy consumption. 

It is ordered: 

[n the event any person or governme~t entity is 
r0nBldcrlng nn offer of flnanc-ial asslstanre to enable the 
rail servlre involved to be c:ontinued, it should r.omply with 
49 C.F.R. §ll2l,38(b) (1978). Within 10 days after 
rerelvlng 'approprlate not1.ficat1on .that an offer of 
flnan,.Lal asslstan,.e ls being considered, the railroad shall 

'romply wlth the infvrmatlonal requ1.rements of 49 C.F.R. 
§!!21.38(e) (1978). 

All r.orr<!Spt)ndenre tn the Commission with resper.t to 
offers uf llnnnri~l ~~slstanre for the c-nntlnued operation 
u r :i ,. 'I u l ::l. t 1 t> n ri f t la e l 1 n •! H 11..1 l l r on t a l n ;1 n a p p r o pr 1 a t e 
refcre11re "to r.hls pr 1reed in;_;, 11nd the following notation 
!'l h ,1 1 .. I be t yr e <l 1 n b o l d f a c- e on t he low e r 1 e f t co r n e r o f 
•!nvelopes ront:i!.ning such corr!:!spo11dcnc:e: "Ser.tion of 
FlnRnc-e AB-RSCP", 
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AB-6 (Suh-N, ~ ill') 

s u b j e r t. t. o t. h c r o n d i t. i o n s s e t. f •J r t. 11 a b o v e , a n 
.1 p p r o p r I d t. e re r r l f l r a t e <J f ab a n don me n t sh a 1 l b P ls s u e <I. The 
railroad shall not effert. abandonment or discontinuance of 
service prior to the effertive dace of the certifirate of 
abandonment. 

~· i an ace Doc ke t No • 2 8 7 6 7 

Within 15 days after consummation and comrnenr-ement. of 
operations, Oregon-Washington Ral lroad & Navigation Company 
and Union Parifir Railroad Company shall give t.he Commission 
written not.ire of the dat.es of consummation and of rummenre­
ment of op~rations. Further, within 60 days after consum­
mation, Oregon-Washington Railroad & Navigation Company 
shall submit to the Commission two copies of the journal -
entries required to record the transaction. 

When Union Pacif lc Railroad Company establishes rates 
and charges applicable to the line which it will operate, it 
shall refer to this certificate and decision by docket 
number and date of derision. 

General Provisions 

The motion by Burlington Northern Inc. t.o strike the 
supplemental verified statement of Silver Dollar Mining 
Company is granted. 

The request by Silver Dollar Mining Company for oral 
he a r l 11 g ls den 1. e d • 

• This rertiflrate and decision shall be effert.ive 30 
days from the date it is served. 

If the authority granted herein is not exercised within 
one year from the effective date, it shall be of no further 
force and effect. 

The st r l c t ti 1a e r on s train ts !. mp o s e d by 4 9 U. S • C. § l 0 3 2 7 
make it neressary to expedite all proceedings concerning 
rall rarrlers. Accordingly, requests for extensions of time 
for filing appeals and responses will be denied absent a 
showing of extraordinary cirrumstanri~s. An appeal to this 
rertiflrate and decision must be filed within 20 days after 
service or within such further period (not to e~ceed 20 
days) as may be authorized. 

By the Commission, Review Board Nu•ber 5, Members 
Krock, Pohost and Taylor. (Board Member Taylor did not participate) 

- 7 -

AGATHA L. MERGENOVICH, 
Secretary 
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